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• Not surprisingly, the litigation was hotly 
contested, consuming 34 trial days at which 
28 witnesses testified, 14 of whom were 
qualified as experts. Over 6,100 exhibits and 
thousands  of pages of the deposition 
testimony of 40 witnesses were also admitted 
into evidence.

• 503 B.R. at 247.
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The Legal Standard Under UFTA and §548

A. Actual intent to hinder, delay, or defraud

B. Constructive fraud -

1. Transfer

2. Receipt of less than REV

3. Was insolvent or became insolvent 
as a result
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• 4. Was engaged or was about to engage in 
business or transaction for which it was 
left with unreasonably small capital

• 5. Intended to or believed it would incur 
debts beyond its ability to pay the debts 
as they matured.
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• At the core of the Complaint is the allegation 
that Defendants imposed on Tronox and its 
chemical business 70 years of legacy liabilities, 
including enormous environmental 
obligations, and as a consequence rendered it 
insolvent and severely undercapitalized. 

• 429 B.R. at 80.
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• The Complaint charges that these three entities were left with 
70 years and billions of dollars of legacy environmental and tort 
liabilities when the oil and gas assets of the group were 
transferred out and spun off; that the transfer was designed to 
"hinder, delay or defraud" creditors; that it left the Debtors 
insolvent and undercapitalized; and that these creditors can 
recover from the defendants the value of the transferred oil and 
gas assets. These assets were acquired by Anadarko for $18 
billion only a few months after they were spun off, and there is 
no dispute that they are worth billions more today.

• 503 B.R. at 247.
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• The amended complaint (the "Complaint") was initially filed 
by three of the Debtors: Tronox Incorporated, a holding 
company created in 2005 to hold the stock of the other 
members of the group; Tronox Worldwide LLC, which is the 
successor to Kerr-McGee Corporation, formed in 1929 and 
sometimes called hereafter "Old Kerr McGee;" and Tronox
LLC, formerly known as Kerr-McGee Chemical LLC, which is 
the successor to Old Kerr-McGee's chemical business.

• 503 B.R. at 247.
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• The purpose of the transactions, it is alleged, 
was to immunize from these legacy 
obligations Kerr-McGee's most valuable asset, 
its oil and gas business, which defendant 
Anadarko acquired for $ 18 billion. 

• 429 B.R. at 80.
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• Kerr-McGee was founded in 1929 as Anderson & Kerr Drilling 
Company in Oklahoma. According to the Complaint, by the 
late 1990s, the entity then known as Kerr-McGee Corporation 
("Old Kerr-McGee") had accumulated massive actual and 
contingent environmental, tort, retiree, and other obligations 
(the "Legacy Obligations") in connection with many of its lines 
of business . . . . 

• 429 B.R. at 81.
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• By 2000, Old Kerr-McGee had terminated  
many of these historic operations and was left 
with two core businesses: 

• (i) a large and thriving oil and gas exploration 
and production operation and 

• (ii) a much smaller chemical business.

• 429 B.R. at 81.
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The Structure:

A. The 2002 transfers.

B. The 2005 transfers.

C. The combined effect of the transfers.
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Before 2002 Transfers

Kerr-McGee 
Corporation

Old Kerr-McGee 
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Legacy Liabilities
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After 2002 Transfers
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Before 2005 Transfers

Tronox Inc.
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Financing 
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After 2005 Transfers

Tronox Inc.
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After All Transfers

Tronox Inc.

Tronox Worldwide 
LLC (Old Kerr-
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McGee Chemical 

LLC)

Australian 
Chemical Business 

Entity

Legacy 
Environmental and 

Tort Liabilities

Multiple Chemical 
Business Entities

Legacy 
Environmental and 

Tort Liabilities

Unfunded OPEB 
Liabilities

Kerr-McGee 
Corporation

Cash and 
Financing 
Proceeds

Oil and Gas 
Entities

Battery Business $2 billion in debt

Plaintiff Entity

Value Given

Value Received

Legacy Liabilities
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• What were the transfers?

• The Tronox Court measured the transfer based 
on the last piece occurring in 2005.

• Statute of limitations.
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A. Reasonably equivalent value.

1. Should the 2002 and 2005 transfers be analyzed 
separately or considered as one transaction?

2. The Tronox Court ruled that 2002 and 2005 transfers 
were part of one transaction.
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Should REV be evaluated separately for each plaintiff entity 
or should plaintiffs be consolidated?

– The Tronox Court ruled that entities should be consolidated, 
because:

» All entities were funded out of KM’s centralized cash 
management system.  

» Intercompany balances were kept between entities, but 
the Court determined that it was mere form because the 
intercompany balances would eventually be converted 
into equity.
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• In any event, there was no contention that any creditor of 
any of the three Tronox entities that were Plaintiffs in this 
case relied on that entity's separate identity. Like Kerr-
McGee, Tronox operated its business and handled its 
environmental liabilities on a consolidated basis. Until the 
IPO in November, 2005, when a separate account for the 
newly independent Tronox was established, Kerr-McGee 
funded legacy liabilities, like all other liabilities, out of a 
central cash management system. (Tr. (Rauh) 8/9/2012 at 
5002:7-5003:3; Mikkelson Dep., 6/22/2010 at 599:8-12, 
599:15-600:3; Adams Dep., 6/9/2010 at 237:6-20, Tr. 
(Williams) 9/13/2012 at 7569:2-21). 

• 503 B.R. at 294.
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• Although Kerr-McGee tracked expenditures through 
intercompany balances for operating businesses, the paid 
legacy liabilities of discontinued businesses that generated 
no revenue and recorded them as an equity contribution by 
the parent. (Tr. (Rauh) 8/9/2012 5008:13-25, 5011:23-
5012:7, 5013:18-50150:13; Rauh Direct, 8/3/2012 at ¶ 58)). 
In addition, Tronox was marketed as a consolidated entity 
in the IPO, and each of the Plaintiffs became liable on the 
debt issued as either a borrower or a guarantor. (Williams 
Direct, June 22, 2012 at ¶ 16; JX 323 at 1, 36; J. Balcombe 
Direct, 8/31/2012 at ¶¶ 25, 56).

• 503 B.R. at 294.
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• As further discussed below, Defendants' principal 
contention on the issue of solvency is that the 
market deemed Tronox solvent and that 
knowledgeable and sophisticated third parties 
were willing to purchase it or, alternatively, invest 
millions of dollars in its future. The "market" did 
not deal with the three Tronox Plaintiffs or with 
their other affiliates as separate entities. The 
"market" dealt with "Tronox" on a consolidated 
basis. 

• 503 B.R. at 294.
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What are the implications of de facto consolidation?

» Tronox LLC received REV; 

» therefore, to the extent a damages cap was
employed, Tronox LLC’s liabilities would not
have served to increase the cap (i.e., Tronox
LLC’s creditors would not recover).

23



The primary outbound transfers:

1. Value of transferred oil and gas entities.

2. Value of stored power (battery) business.
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The primary inbound transfers:

1. $2 billion in debt transferred out of Tronox 
Worldwide LLC.

2. Value of Australian chemical plant (only 
relevant when analyzing REV for Tronox LLC on 

stand-alone basis).

3. Value of Tronox Worldwide LLC (the TiO2
chemical business) (only relevant when
analyzing REV for Tronox Inc. on stand-alone
basis).
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Valuation of oil and gas assets (for REV).

1. Market multiple approach.

a.Selection of guideline companies.

b.Use of indexes.

2. Cross-validating data points.

a.Other third-party valuations.

b.Anadarko’s subsequent purchase of Kerr-
McGee.
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• Valuation of Tronox chemical business (for 
solvency and REV).

A. Market evidence.

1.What constitutes market evidence?
a. Subject company’s stock price.

b. Transactions involving the subject company or subject 
shares.

c. Offers for all of a portion of the company?

d. Action of market participants, such as the most junior 
lenders in the capital structure?
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• Plaintiffs' expert on the issue of reasonably equivalent value 
("REV") was Prof. Jack Williams.  He testified that Tronox
conveyed property worth approximately $17 billion (including 
the E&P assets) and received in return $2.6 billion, a $14.5 
billion reduction in value.  In order to obtain a market value 
for the E&P assets conveyed, Williams compared Kerr-
McGee's oil and gas business to seven independent, 
comparable exploration and production companies and 
determined that the market value of the assets was 
approximately $12 billion as of the IPO. 

• 503 B.R. at 292.
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• He then added a control premium  of 30%, concluding that 
the value of the transferred oil and gas assets was 
approximately $15.8 billion as of the IPO. He validated his 
calculations by comparing them to valuation estimates by 
Lehman Brothers and Salomon Smith Barney and by 
considering Anadarko's acquisition of the assets for 
approximately $15.8 billion only a few months after the IPO 
date.  (See Williams Direct, 6/22/2012 at ¶¶ 2, 26-38).

• 503 B.R. at 292.
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• In this case, like many others, these deceptively simple 
terms engendered days of testimony. As in many 
fraudulent conveyance cases, both parties relied on 
expert testimony, and both called witnesses with 
sterling credentials. Plaintiffs' principal expert witness 
on the subject of solvency was Grant Newton, 
professor emeritus of accounting at Pepperdine  
University, executive director of the Association of 
Insolvency and Restructuring Advisors (AIRA) and a 
man with more than 35 years of experience in 
insolvency accounting and restructuring activities. 

• 503 B.R. at 296.
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• Defendants' principal witness on the subject of 
solvency was Daniel Fischel, professor emeritus 
at the University of Chicago and former dean of 
the law school and director of the Law and 
Economics Program at the University. He has 
testified on valuation and related issues 250-300 
times and is currently chairman of his own 
consulting company, Compass Lexicon.

• 503 B.R. at 296.

31



• Although Prof. Fischel is particularly well-
known for his view that "market prices 
typically are more reliable evidence of a 
company's value than ex post analyses 
prepared by experts in the context of 
litigation" (DX 2800 at 7 (Fischel Expert 
Report)), he also prepared Defendants' only 
"ex post" solvency analysis.

• 503 B.R. at 296.
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A. Market evidence.

2. Potential uses of market evidence.

a. Evidence of solvency.

b. Evidence of value (i.e., enterprise 
value).
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A. Market evidence.

3. When is market evidence useful or not 
useful?.

a. Threshold question:  Did the “market” have all material 
information?  In the case of Tronox, the Court determined that:

i. Inflated forecast.

ii. Contingent liabilities not fully/properly disclosed.

b. Setting aside the inflated forecast issue, could Tronox’s 
stock price still have provided useful information regarding value 
even if the liabilities were misstated/not disclosed?
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• Plaintiffs attempted to overcome the evidence of 
Tronox's issuance of unsecured debt and stock in 
connection with the IPO by demonstrating that the 
financial statements on which the market relied were 
false and misleading. On this issue, Prof. Newton 
convincingly demonstrated that the projections on 
which the IPO was based were inflated, sell-side 
projections, and that key numbers were imposed at the 
direction of Kerr-McGee's chief financial officer, 
Wohleber. (Tr. (Gibney) 9/5/2012  at 6062:14-6063:12)

• 503 B.R. at 298.
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• For example, Kerr-McGee had previously forecast TiO2 
pricing using a mean treadline based on more than 40 years 
of historical pricing data. (Romano Dep., 8/17/2010 at 
74:15-75:3; Tr. (Smith) 5/25/2012 at 1381:4-17). At 
Wohleber's direction, Kerr-McGee abandoned its historical 
forecasting methodology, which had been used through 
February 2005, with the result that the March 2005 
forecast (from which the IPO numbers were derived) 
increased dramatically; for instance, projected results 
increased by $99 million in 2008 (to a total of $228 million) 
and $128 million in 2009 (to a total of $325 million). 

• 503 B.R. at 298-299.

36



• The result is that the IPO projections were unrealistic 
when compared with Tronox's historical performance. 
The IPO forecasted an average of $315 million of 
EBITDA over the forecast period. (Tr. (Fischel) 8/8/2012 
at 4782:14-4784:11). These far exceeded Tronox's 
average historical EBITDA of $168 million annually from 
2000-2005. Id. They far exceeded even the chemical 
business' "peak" and "very strong" years of 2000 ($231 
million) and 2005 ($232 million). 

• 503 B.R. at 299.

37



• The record is also clear that the financial statements omitted 
certain critical contingencies and potential liabilities. One of the 
most important involved the Federal Superfund site at Manville, 
New Jersey, a former wood-treating facility.   In April 2005, prior  to 
the IPO, the EPA sent Kerr-McGee a formal demand for 
reimbursement of the costs, less the EPA's recoveries; as of the trial 
date, these costs had increased to approximately $350 million with 
the accrual of statutory interest under 42 U.S.C. §9607. (Puvogel 
Direct, 5/30/2012 at ¶ 69, n. 30; PX 1363). The record contains 
extensive and hotly contested evidence as to whether Kerr-McGee 
had liability at the Manville site.  The point for purposes of this case 
is that Kerr-McGee included no disclosure whatsoever of potential 
liability for the Manville Superfund site.

• 503 B.R. at 299-300.
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• This case is about the legacy liabilities that Kerr-McGee 
imposed on Tronox and their impact on Tronox's 
solvency. In this case, there was no contention that 
Tronox's financial statements issued in connection with 
the IPO reserved for or disclosed all of the legacy 
liabilities or calculated these liabilities in a manner that 
would be useful in determining Tronox's solvency. Nor 
was there a contention that general references in 
Tronox's financial statements about environmental risk 
or the note on "Contingencies" established solvency for 
fraudulent conveyance purposes.

• 503 B.R. at 300.
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• Indeed, no party in the case even suggested that 
financial statements and the reserves taken for 
environmental and tort liabilities are useful in a 
determination of solvency under the UFTA. Plaintiffs' 
expert submitted reports totaling over 2,600 pages to 
attempt to value the environmental liabilities. 
Defendants called two expert witnesses and adduced 
over 8,000 pages of reports to dispute Plaintiffs' 
expert. Separate experts and reports were relied on in 
connection with the tort liabilities. 

• 503 B.R. at 301.
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• None of these experts suggested that financial statement 
reserves for the liabilities were relevant to a determination 
of their size for solvency purposes. Prof. Fischel, whose 
career has been based on the principle of the supremacy of 
the market, admitted that reserves are not "the final 
measure or even the most accurate contemporary measure 
of what environmental liabilities are likely to be." (Tr. 
(Fischel 8/7/2012 at 4433:8-4434:6). He relied for 
environmental liabilities on the study performed by Apollo, 
one of the suitors for Tronox, a matter which is discussed 
below.

• 503 B.R. at 301.
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A. Market evidence.

4. Unexecuted offer from private equity 
suitor.

a. Can this be useful under certain 
circumstances?

b. Why wasn’t it useful in the case of 
Tronox?

42



B. Independent valuation methodologies.

1. Market approach (including both the guideline company 
method and the guideline transaction method).

a. Methodology for selecting comparables.

i. Broad and less similar vs. narrow and more 
similar.

ii. Which is preferred approach?
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• There was only one TiO2 transaction.

• Weighting.

• What was used for forecasting?

• What was the price for TiO2?

• What were the comparable companies?
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• Is it appropriate to select only companies that 
produced TiO2

• Can you use comparable chemical companies 

• Specialty chemicals vs. commodity chemicals

• Were there any comparable transactions
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B. Independent valuation methodologies.

1. Market approach (including both the guideline 
company method and the guideline transaction method).

b. EBITDA vs. EBIT multiples.

i. Are both valid?

ii. When is one more applicable than the other?

iii. Views on what was most applicable in the 
case of Tronox?
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• Fischel's comparable company analysis was 
flawed by his choice of companies for 
comparative purposes. He used 15 allegedly 
comparable companies based on whether 
potential buyers or industry analysts considered 
the company comparable to Tronox, but he 
admitted that he did not subject any of his 
choices to independent analysis. (Tr. (Fischel) 
8/8/2012 at 4818:22-4821:8, 4841:21-4842:12). 
503 B.R. at 318.
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• As a result, his list of comparables included DuPont, 
vastly larger and more diversified than Tronox; other 
diversified companies such as Cabot Corp. and Eastman 
Chemical; and specialty chemical companies (such as 
Hercules) which typically trade at a higher multiple 
than commodity chemical companies like Tronox.106 
(Newton Direct, 6/22/2012 at ¶ 38; Tr. (Newton) 
6/27/2012 at 3449:9-3450:20; Tr. (Fischel) 8/8/2012 at 
4724:8-11, 4729:5-19, 4731:13-4732:2, 4824:20-
4829:11). 

• 503 B.R. at 318.
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• His selection process resulted in a LTM EBITDA 
multiple of 7.63 for comparable  companies, 
significantly higher than Newton's at 6.2x and 
Balcombe's at 6.3x. His conclusion that 
Tronox's BEV based on the comparable 
company analysis was of $1.48 to $1.6 billion 
was not persuasive. (DX 2800.1 at 19-20; Tr. 
(Fischel) 8/7/2012 at 4484:9-4487:8).

• 503 B.R. at 318.
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• Finally, both Newton and Fischel valued Tronox based 
on comparable transactions in the marketplace, also an 
established approach. Newton identified seven 
comparable transactions, derived EBITDA and EBIT 
multiples for each, and applied the resulting median to 
Tronox's adjusted LTM September 2005 operating 
results. (PX 1263 at 54 (of 136)). He concluded, based 
on this approach, that Tronox's BEV as of the IPO was 
between $960 million and $1.24 billion, with a mid-
point of $1.1 billion. (Id. at 55 (of 136)). 

• 503 B.R. at 318.
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• Fischel's analysis, again, purported to be market-based 
and neutral but led to less reliable results based on his 
failure to analyze the allegedly comparable 
transactions. Thus, for his comparable companies, he 
used three data sources (Capital IQ, FactSet and 
Thomson SDC) and included a transaction if it involved 
chemicals, took place during the three years prior to 
the IPO and had a value greater than $50 million. (Tr. 
(Fischel) 8/8/2012 at 4839:16-4840:22). 

• 503 B.R. at 318.
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• This led to the inclusion of transactions involving an Indian 
fertilizer company, a Swiss company making waterproofing 
materials and parts for car manufacturers, and a company 
making foam-related products for diapers and adult 
incontinence products. (Tr. (Fischel) 8/8/2012 at 4844:8-
4847:24). Fischel's resulting LTM EBITDA multiple was 8.0x, 
which was significantly higher than the corresponding 
multiples calculated by Newton (6.6x) and Balcombe (6.9x). 
Fischel then applied these multiples to Tronox's projections 
of future performance in the IPO (overstated, as set forth 
above), resulting in a BEV of $1.7 billion. 

• 503 B.R. at 318.
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• As noted above, Fischel purported to confirm 
his results by using what he calculated as 
"third-party projections" of Tronox's future 
income instead of Tronox's internal 
projections, resulting in a BEV of $1.5 billion, 
but this analysis was flawed by weaknesses in 
the third parties' projections.  (See DX 2800 ¶ 
67 and pp. 116-117, supra).

• 503 B.R. at 318.
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Independent valuation methodologies.

2. Discounted Cash Flow

A.What is the appropriate forecast to utilize?

i. Internally-prepared, contemporaneous forecast?

a. Should they be used?

b. What must be reviewed/analyzed before using 
such a forecast?

c. How does the internal forecasting 
methodology impact whether using the forecast is 
reliable?
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Independent valuation methodologies.

2. Discounted Cash Flow

B.What is the appropriate forecast to utilize?

a. Contemporaneous, third party forecasts?  

i. Forecasts prepared by research analysts?  Are 
they relevant?

ii. Forecasts prepared by other market
participants (e.g., investment bankers, lenders, private
equity sponsors)?
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Independent valuation methodologies.

2. Discounted Cash Flow

B. What is the appropriate forecast to 
utilize?

1. Create a new forecast for purposes of 
the litigation?
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Independent valuation methodologies.
2. Discounted Cash Flow

A Discount rate.

B. Terminal value.

57



– Dependence on the quantification of the 
legacy liabilities.

• Very polarized opinions on the magnitude of 
the environmental and tort liabilities.

• How did the experts determine which value 
to use in determine the value of Tronox?
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• Arlen Hechtner, the E&Y partner in charge of the audit in 
connection with Tronox's S-1 Registration Statement. As Hechtner 
explained in his deposition, admitted into evidence, his concern was 
whether Tronox would survive for one year; if there were 
uncertainty on this point, it would have required disclosure in Ernst 
& Young's audit report. Ernst & Young concluded that there was no 
substantial doubt that Tronox would survive for one year: "Our 
conclusion was that an explanatory paragraph was not required in 
our report because we did not believe there was substantial doubt 
as to the company's ability to continue as a going concern for one 
year from the balance sheet date." (Hechtner Dep., 4/6/2011 at 
163:1-4).  503 B.R. at 286.
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• Obviously, a year's survival does not ensure 
that "Tronox would be a viable standalone and 
that creditors would not be adversely 
impacted by its separation."

• 503 B.R. at 286.
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• The second contemporaneous piece of evidence on which 
Defendants rely for the proposition that they took numerous steps 
to ensure that Tronox would be viable and creditors would not be 
adversely affected was a "solvency opinion" obtained from the firm 
of Houlihan Lokey Howard & Zukhin ("Houlihan"). (See Def. Brief at 
167). After four pages of caveats and conditions, Houlihan's opinion 
was that "the fair value and present fair saleable value of the 
Company's assets would exceed the Company's stated liabilities and 
identified contingent liabilities." ( JX 322 at 5). However, as to the 
critical issue in this case — the amount of Tronox's contingent 
liabilities — Houlihan  simply took Kerr-McGee's number and used 
it. 503 B.R. at 287.
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• As discussed below, there was no dispute at 
trial that a reserve for contingent liabilities in 
a financial statement has no probative value in 
determining liabilities or solvency for 
fraudulent conveyance purposes.

• 503 B.R. at 287.
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• Defendants were acutely aware of the legacy 
liabilities, and if they did not have a precise 
amount, the reason is they assiduously 
avoided performing the analysis necessary to 
obtain one. 

• 503 B.R. at 290.
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• Treatment of intercompany balances.

– The summary charts have been condensed to 
provide a high-level overview of the transfers; 
however, in practice, there were intercompany 
balances between entities that were converted to 
equity.
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– Should a conversion of an intercompany 
balance represent a transfer for purposes of 
analyzing REV?

– What should be analyzed to determine 
whether they are relevant?
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• By November 2005, which (as discussed below) is a key  date in the 
case, Old Kerr-McGee had terminated all of its historical businesses 
except two — the oil and gas exploration and production ("E&P") 
business and the titanium dioxide business. By 2005, the E&P oil 
and gas business had become wholly dominant, producing 
operating profits that year of approximately $1.8 billion as 
compared to the 2005 operating profit of the titanium dioxide 
business of $106 million. (PX 1224 at 30; Tr. (Wohleber) 5/24/2012 
at 1235:25 — 1236:5). During the five years prior to 2005, the E&P 
business had produced cumulative operating profits of $5.2 billion 
as compared to $312 million for the titanium dioxide business. (PX 
1224 at 30).  503 B.R. at 249.
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• Despite the success of its E&P business, Old Kerr-McGee was also 
burdened with enormous legacy environmental and tort liabilities. 
Its portfolio of environmental sites numbered more than 2,700 in 
47 states, including federal Superfund sites in Jacksonville, FL; 
Columbus, MS; Manville, NJ; Soda Spring, ID; West Chicago, IL; 
Milwaukee, WI; and Wilmington, NC. It had incurred more than $1 
billion in environmental response costs since 2000 and was 
spending an average of more than $160 million annually on 
remediation. (DX 2227 at 238-45; JX 75 at 33-34; PX 915 at 84 (Kerr-
McGee 10-K 2005 annual report)). 

• 503 B.R. at 249-150.
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• It employed more than 40 professionals in its Safety and 
Environmental Affairs ("S&EA") Group just to manage the 
active environmental sites. Beyond the costs of environmental 
remediation and control, during the six-year period ending in 
2005, Old Kerr-McGee had settled approximately 15,000 
claims of creosote tort liability for $72 million (plus $26 
million in defense costs), and it was faced with an additional 
9,450 pending claims and trial lawyers intent on prosecuting a 
new wave of creosote claims.

• 503 B.R. at 250.
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• By 1998, Old Kerr-McGee executives began 
exploring transactions through which they 
could attempt to ring-fence the Legacy 
Obligations and immunize the oil and gas 
properties. 

• 429 B.R. at 81.
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• It is alleged in the Complaint that Old Kerr-McGee accordingly 
devised, over time, a plan to rid itself of the Legacy 
Obligations and to protect its oil and gas assets. The first step, 
named "Project Focus," was to segregate the Legacy 
Obligations from the valuable oil and gas assets  by isolating 
the former in a subsidiary that primarily consisted of the 
chemical business (the "Chemical Business"). 

• 429 B.R. at 81-82.
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• To segregate the oil and gas assets, Old Kerr-McGee created a 
new corporate structure that included a new "clean" parent 
company, New Kerr-McGee, and a new "clean" subsidiary, 
Kerr-McGee Oil and Gas Corporation (the "Oil and Gas 
Business"), into which all of the oil and gas assets were 
eventually placed. . . . . The second step was to sever the 
Chemical Business, along with the Legacy Obligations, from 
New Kerr-McGee through either a sale or a spin-off.

• 429 B.R. at 82.
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• In connection with the first step, Old Kerr-McGee concluded 
that the Chemical Business was too small to take on all of the 
Legacy Obligations with any credibility. In an alleged effort to 
bolster the size of the Chemical Business, Old Kerr-McGee 
acquired the titanium dioxide operations of Kemira Pigments 
Oy ("Kemira"), including plants in Savannah, Georgia and 
Botlek, Netherlands. 

• 429 B.R. at 82.
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• On May 13, 2001, the Old Kerr-McGee Board of Directors 
approved the first step in a series of corporate transactions by 
which a new "clean" holding company, New Kerr-McGee, and 
a new "clean" subsidiary, holding the assets of the Oil and Gas 
Business, were created. Old Kerr-McGee became a wholly 
owned subsidiary of New Kerr-McGee. 

• 429 B.R. at 82.
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• On December 31, 2002, Old Kerr-McGee caused "substantially 
all" of the valuable oil and gas assets, worth billions of dollars, 
to be transferred into the new subsidiary. 

• In 2003, New Kerr-McGee continued to transfer assets out of 
Old Kerr-McGee as Project Focus progressed. 

• 429 B.R. at 82.
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• In 2001, Old Kerr-McGee retained the New York law firm of 
Simpson Thacher & Bartlett in connection with Project Titan; 
its partner testified that Kerr-McGee had insisted that a 
transaction be devised that "would not have the E&P business 
bearing the legacy liabilities." (Gordon Dep., 12/14/2010 at 
152:8-14, 152:17-153:9). Simpson Thacher advised Kerr-
McGee that it could accomplish this goal — a spinoff would 
allow Old Kerr-McGee to "get[ ] out from under legacy 
liabilities." (PX 3).

• 503 B.R. at 252.
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• The next steps in the separation of the chemical business  
from the E&P business came to be known as Project Focus. 
These were a series of 11 transactions that were approved by 
the Kerr McGee Board on September 10, 2002 and were 
deemed effective on December 31, 2002. 

• 503 B.R. at 252.  
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• In substance, a new holding company was formed, owned by 
New Kerr-McGee, called Kerr-McGee Worldwide Corporation. 
In step 8, the ownership interests in the E&P subsidiaries were 
transferred from Old Kerr-McGee to Kerr-McGee Worldwide 
Corporation.  In step 10, Old Kerr-McGee formed a new 
wholly-owned subsidiary, Kerr-McGee Chemical Worldwide 
LLC, and merged into it. Kerr-McGee Chemical Worldwide 
later became Tronox Worldwide LLC, one of the plaintiffs, and 
retained all of the legacy liabilities of Old Kerr-McGee. 

• 503 B.R. at 252.
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• The CEO of Kerr-McGee at the time confirmed that the result 
of Project Focus was that "all of the businesses that were 
owned by the original Kerr-McGee were transferred out 
except for the chemical business." (Tr. (L. Corbett) 5/15/2012 
at 218:3-16). He also confirmed that the remaining business 
was left with every legacy liability of every discontinued 
business that Kerr-McGee had engaged in over the prior 75 
years. (Tr. (L. Corbett) 5/17/2012 at 543:21-544:25).

• 503 B.R. at 252.
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• The Legacy Obligations continued to be managed and funded 
at the parent company level, and New Kerr-McGee remained 
ultimately responsible for those obligations, at a cost of 
between $ 44 million and $ 157 million annually from 2000 
through 2004 (net of reimbursements).

• 429 B.R. at 83.
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• The record contains evidence that Anadarko, which acquired 
the Kerr-McGee E&P business in 2006 only a few weeks after 
Kerr-McGee had divested the legacy liabilities, had considered 
the acquisition of Kerr-McGee in 2002 and performed due  
diligence on Kerr-McGee's environmental liabilities. The 
record is clear that in 2002 Anadarko had rejected an 
acquisition of Kerr-McGee, concluding that Kerr-McGee had 
more than 500 active pollution sites, had owned more than 
1,000 such sites and that the annual cost of remediation "eats 
up most of [Kerr-McGee's] free cash flow." (PX 391 at 1). 

• 503 B.R. at 251.

80



• According to Anadarko's findings, Kerr-McGee's future 
environmental liability was "$BILLIONS" and there was "no 
end in sight for at least 30 more years." (PX 391 at 1, 15, 18; 
Perkins Dep., 4/20/2011 at 191:24 — 192:23; 193:7-24; 194:6 
— 195:2; PX 293 (D. Perkins e-mail, 8/2/2002); A. Richey Dep., 
11/2/2010, at 54:3-6, 217:10-14).

• 503 B.R. at 251.
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• The transfers of Project Focus were wholly controlled by Kerr-
McGee, and since Kerr-McGee's public financial statements 
were reported on a consolidated basis, they were not 
meaningfully disclosed in the company's public financials. 

• 503 B.R. at 252.
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• Moreover, after the transfer of the E&P assets in 2002, Kerr-McGee 
continued to operate as a consolidated entity. Until it finally spun 
off the E&P assets and the separation was complete, Kerr-McGee 
continued to pay its creditors and fund all of its operations 
(including its legacy liability expenses) out of its central cash 
management system without regard to the ability of the 
subsidiaries to pay the expenses on their own. (Tr. (Rauh) 8/9/2012 
at 5002:17-5003:3, 5011:23-5012:7, 5013:12-17, 5016:4-13; 
Mikkelson Dep., 6/22/2010 at 599:8-12, 599:15-600:3; Adams Dep., 
6/9/2010 at 237:6-20; Tr. (Williams) 9/13/2012 at 7569:2-21).

• 503 B.R. at 253.
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• The next step allegedly began in mid-2004 when New Kerr-
McGee replaced certain key senior executives at the Chemical 
Business, such as its president, with personnel who knew little 
or nothing about the Legacy Obligations and could represent 
the Chemical Business in discussions with analysts and 
potential investors with little background regarding the true 
magnitude and scope of the problem. 

• 429 B.R. at 83.
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• Then, on February 23, 2005, when the Chemical Business had 
recovered and was in fact reaching the top of the business 
cycle, New Kerr-McGee announced that it had hired Lehman 
Brothers to consider alternatives for separating its oil and gas 
and chemical businesses.

• 429 B.R. at 83.
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• The Complaint alleges that New Kerr-McGee nevertheless proceeded with 
its plan to isolate the  Legacy Obligations in the Chemical Business. In early 
April 2005, in-house counsel for New Kerr-McGee circulated drafts of an 
Assignment and Assumption Agreement that was intended to "finish off" 
Project Focus. An April 10, 2005 draft of the agreement did not include an 
indemnity, but then New Kerr-McGee received the EPA demand referred 
to above. The next draft, dated three days after the EPA demand, 
included, for the first time, an indemnification provision that required the 
Chemical Business to indemnify New Kerr-McGee for any losses relating to 
or arising out of the Legacy Obligations. 

• 429 B.R. at 84.
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• The Chemical Business received no consideration for 
the assets "assigned," the liability obligations 
"assumed," or the indemnity. To eliminate the risk 

that the Chemical Business potentially could seek contribution 
from New Kerr-McGee for the Legacy Obligations even 
following a sale or spin-off, New Kerr-McGee also backdated 
the Assignment, Assumption and Indemnity Agreement so 
that it was purportedly made effective as of December 31, 
2002.
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• New Kerr-McGee also backdated the 
Assignment, Assumption and Indemnity 
Agreement so that it was purportedly made 
effective as of December 31, 2002.

• 429 B.R. at 84.
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• Even though the Assignment Agreements were backdated 
approximately 24 months to December 2002, parties to a 
contract cannot make it retroactively binding to the detriment 
of third persons. See Debreceni v. Outlet Co., 784 F.2d 13, 18-
19 (1st Cir. 1986). Section 118(5)(b) of the Oklahoma UFTA
provides that if an obligation is evidenced by a writing, the 
date of the incurrence of the obligation is "when the writing 
executed by the obligor is delivered to or for the benefit of 
the obligee." This occurred well within the four-year statute of 
limitations.

• 429 B.R. at 99.
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• The Complaint alleges that a spin-off was pursued even 
though it was known that the Chemical Business had 
insufficient assets to satisfy the Legacy Obligations. It was also 
known by New Kerr-McGee and its financial advisor, Lehman 
Brothers, that one of the risks of a spin-off was that the 
"[s]eparation from Legacy Liabilities" would be "[c]omplicated 
under [a] bankruptcy scenario." (Compl. P 84). 

• 429 B.R. at 84.
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• Thus, one of the most compelling facts in the 
enormous record of this case is the absence of 
any contemporaneous analysis of Tronox's 
ability to support the legacy liabilities being 
imposed on it.

• 503 B.R. at 285-286.

91



• On October 6, 2005, the New Kerr-McGee Board of Directors 
approved the separation of the Chemical Business through a 
spin-off. First, a minority stake in the Chemical Business would 
be sold through an initial offering of a Class A common stock 
of Tronox to the public (the "IPO"). Nevertheless, New Kerr-
McGee would continue to maintain control through 
ownership of a Class B common stock, which New Kerr-
McGee would not distribute to its stockholders until later. 

• 429 B.R. at 85.
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• Further, New Kerr-McGee purported to provide Tronox with a 
limited indemnity, expiring in 2012, of up to $ 100 million, 
covering 50 percent of certain environmental costs actually 
paid above the amount reserved for specified sites for a 
seven-year period; however, the Complaint alleges that the 
indemnity was illusory, as New Kerr-McGee knew that the 
Chemical Business would not have sufficient cash flow to 
spend the reserved amounts and thus trigger the 
indemnification. 

• 429 B.R. at 85.
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• Finally, Plaintiffs have alleged New Kerr-McGee (i) required Tronox
to assume $ 550 million in debt in connection with the spin-off, the 
proceeds of which went exclusively to New Kerr-McGee, thus 
burdening Tronox with $ 30 million per year in interest expense; (ii) 
retained all cash from the Chemical Business in excess of $ 40 
million, leaving Tronox with less cash than it would need just to 
service the Legacy Obligations and the debt related to the spin-off 
in the first year following the spin-off; and (iii) required Tronox to 
provide a broad indemnification  for the Legacy Obligations to New 
Kerr-McGee. 

• 429 B.R. at 86.
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• The Complaint further alleges that New Kerr-McGee knowingly 
misled potential investors in connection with the spin-off. Despite 
Lehman's fear that the Legacy Obligations would eventually choke 
Tronox and Apollo's warning that Tronox could not survive as a 
stand-alone company, New Kerr-McGee's projections failed to 
disclose Tronox's chances of surviving as an independent company 
saddled with the Legacy Obligations. New Kerr-McGee also 
materially understated the Legacy Obligations by applying a 
threshold for taking reserves that was materially higher than 
permitted under generally accepted accounting principles and 
industry practice. 

• 429 B.R. at 86.

95



• Defendants would apparently measure the running of the statute of 
limitations from the date each asset relating to the oil and gas 
business was moved to a separate subsidiary, focusing only on the 
transfer of properties out of Old Kerr-McGee. The Complaint, 
however, alleges that the contracts that "perfected" the transfers 
were  not signed until mid-2005, at the earliest. See Okla. Stat. tit. 
24, § 118(1)(b). Moreover, it is unrealistic to speak of the 
"perfection" of a transfer of assets between two subsidiaries of the 
same corporation. 

• 429 B.R. at 99-100.
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• As the Complaint asserts, the Legacy Obligations, which are the 
core liabilities of which Plaintiffs complain, were still serviced by 
New Kerr-McGee in 2005, and it was well into 2006 before Tronox
was spun-off, Defendants surrendered their control of Tronox, and 
the oil and gas properties were deemed sufficiently divorced from 
the obligations imposed on Tronox that a purchaser for such assets 
was willing to buy them. As the Defendants insist, a corporation 
forms separate subsidiaries for many entirely legitimate reasons. 
The Complaint adequately alleges that it is only when the spin-off 
was complete and the Legacy Obligations were imposed on the 
Plaintiffs, rendering them insolvent and undercapitalized, that an 
actionable fraudulent transfer occurred.
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Damages

• Damages –

• $15.9 BB 

• Anadarko’s later purchase for $15.8 BB; is this 
a valid indicia of value?
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